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FOR ACTION 

COUNCIL 12/02/2018 

TO: Project Officer Land Use (Joshua  Coy)  
  

 
Subject: Planning Proposal for land at 33-43 Marion Street Parramatta 
Target Date: 14/03/2018 
Notes: Josh for action pls 
File Reference: <FOLDERNUMBER> D05780937 
  

RESOLVED (Issa/Dwyer) 
 
(a) That having considered Attachments 1-3 provided with this report, Council endorse 

the Planning Proposal included as an attachment to this report for land at 33-43 
Marion Street, Parramatta, and forward it to the Department of Planning noting that 
it has been amended to reflect the changes as endorsed by Council on 11 
December 2017, which are:  

 A maximum incentive FSR of 6:1, plus Design Excellence and High 
Performing Building incentives applies to the site; 

 No maximum height of building control applies to the site; and 

 Local heritage items I729 (29 Marion Street), I730 (31 Marion Street) and 
I731 (37 Marion Street) be delisted and removed from Schedule 5 of the 
Parramatta Local Environmental Plan 2011 in accordance with the 
recommendations of the heritage studies provided by the applicant. 

(b) Further, that to avoid any delays the Department of Planning & Environment be 
advised of Council’s decision as a matter of urgency. 

 
 

 Open Item in Minutes   

 
 
 
 
 
 
 
 

This action sheet has been automatically been produced by the Governance Unit using 
InfoCouncil, the agenda and minutes database. 

Please Update & Finalise this action by using the InfoCouncil Outstanding Actions key in 

Microsoft Word.  

All Action Notes entered through the InfoCouncil Outstanding Actions Screen will 
automatically appear in TRIM. 

 

infocouncilrun:OpenMinutesDocumentForReport?7070
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LEADING 

ITEM NUMBER 12.2 

SUBJECT Planning Proposal for land at 33-43 Marion Street Parramatta 
REFERENCE RZ/9/2017 - D05780937 

REPORT OF Project Officer Land Use         
 
PURPOSE: 
 
Council considered a status report on a Planning Proposal for 33-43 Marion Street 
and resolved to forward the Proposal to the Department of Planning & Environment 
(DPE) for a Gateway Determination at the 11 December 2017 meeting. Legal advice 
has been received that recommends that Council consider a second report in 
relation to the Planning Proposal to ensure compliance with the Environmental 
Planning & Assessment Act (EP&A Act) by formally considering the amended 
Planning Proposal.  
 
This report has been prepared specifically to ensure Council can demonstrate it has 
met its requirements under Section 55 of the Environmental Planning & Assessment 
(EP&A) Act, which will mean the Proposal cannot be challenged on the basis that 
this section of the Act was not properly considered. 
 

RECOMMENDATION: 
 
(a) That, having considered Attachments 1-3 provided with this report, Council 

endorse the Planning Proposal included as an attachment to this report for 
land at 33-43 Marion Street, Parramatta, and forward it to the Department of 
Planning noting that it has been amended to reflect the changes as endorsed 
by Council on 11 December 2017, which are:  

A maximum incentive FSR of 6:1, plus Design Excellence and High 
Performing Building incentives applies to the site; 
No maximum height of building control applies to the site; and 
Local heritage items I729 (29 Marion Street), I730 (31 Marion Street) 
and I731 (37 Marion Street) be delisted and removed from Schedule 5 
of the Parramatta Local Environmental Plan 2011 in accordance with 
the recommendations of the heritage studies provided by the 
applicant. 

(b) Further, that to avoid any delays the Department of Planning & Environment 
as a matter of urgency. 

 
 

THE SITE 
1. The subject site is located at 33-43 Marion Street, Parramatta (refer to Figure 

1). The legal description of the sites is Lots 10-13 of DP 976, Lot 14 of DP 
182289, Lot A of DP 349279 and Lot 1 of DP 747666. The total site area is 
2,367.5m2 and currently contains a modern 3-storey commercial building, a 2-
storey commercial shop with shop-top housing, a 2-storey commercial building, 
and three single storey detached residential dwellings. One of the residential 
dwellings, 37 Marion Street, is identified in Schedule 5 of the Parramatta Local 
Environmental Plan (PLEP) 2011 as Local Heritage Item I731. 
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Figure 1 Location map 

 

2. The site is located on the corner of Station Street West and Marion Street, with 
a third frontage to Station Lane to the south that allows for vehicle and service 
access to the rear of the properties. The current zoning is B4 Mixed Use, 
permitting land uses including function centres, hotel or motel accommodation, 
and shop top housing. 

3. Under the PLEP, the site is subject to an FSR of 2:1, however under the Draft 
Parramatta CBD Planning Proposal (CBD PP), which was endorsed on 11 April 
2016, the FSR that would apply to the site was amended to 6:1. On 10 July 
2017 Council, when considering a further Heritage Report related to the CBD 
Planning Proposal, subsequently resolved to retain the existing FSR (2:1) and 
Height (12m) in the CBD PP. 

 
BACKGROUND 
 
4. A Planning Proposal was received by Council for the site at 33-43 Marion 

Street, Parramatta on 11 May 2017. The Proposal seeks to amend the PLEP 
2011 to increase the height of building control from 12m to 102m and the 
maximum floor space ratio (FSR) from 2:1 to 10:1. The existing B4 Mixed Use 
zoning is not proposed to change. If the LEP were to be amended in 
accordance with the documentation submitted by the proponent, the Proposal 
states that a mixed use development containing approximately 1330m2 of 
commercial floor area and approximately 240 residential dwellings could 
potentially be delivered on the site.  

5. The Proposal includes two independent heritage reports that recommend the 
delisting of a number of local heritage items, including two adjoining locally 
heritage listed residential dwellings (29 Marion Street  I729, and 31 Marion 
Street - I730) which are not subject to this Planning Proposal. It is important to 
note that while the heritage reports recommend delisting, the Planning Proposal 
itself does not seek to amend the LEP by removing these items from Schedule 
5 of the LEP. 
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6. On 22 September 2017 a DA was lodged with Council (DA/823/2017) seeking 
approval for the demolition of existing buildings, including the local heritage 
listed dwelling at 37 Marion Street, Parramatta (Local Item I731). The DA is 
currently under assessment and at the time of writing this report the matter is 
yet to be determined. 

7. At the 11 December 2017 Council meeting, following a request from Councillors 
for a status report to be prepared on the subject PP a report was considered 
that provided an update on the status of the Officer assessment of the 
Proposal. The report outlined the current issues identified with the Planning 
Proposal that needed to be resolved to enable Officers to finalise their 
assessment. Notably, the treatment of local heritage items within, and adjacent 
to the site was identified as an area of key concern. At this meeting Council 
resolved: 

(a) That Council reaffirm its position from pre administration and that Marion 
Street precinct (east of High Street) should have a maximum incentive FSR 
of 6:1 FSR with no height control in line with draft City Centre Planning 
Proposal as adopted by the Parramatta City Council in April 2016. This is 
exclusive of incentives for design excellence and incentives for high 
performing buildings. 

(b) That 
position for the CBD PP in terms of informing their Gateway Assessment. 

(c) That Council use the two independent heritage assessments provided by 
the applicant and not spend the $20,000 to complete similar work.  

(d) That given the compromised heritage and inaccuracies in the mapping, that 
no heritage conservation zone be considered in the Marion Street precinct. 

(e) Further, that Council officers finalise the assessment of the site-specific 
planning proposal and send to the State Government for Gateway 
Assessment in line with the above, that is: 

a. Maximum 6:1 FSR, excluding incentives for Design Excellence and 
high performing buildings 

b. No heritage conservation zone 

c. Heritage items within and adjacent to the proposed development site 
(i.e. 37 Marion Street within the site and 29 and 31 Marion Street 
outside the site) are delisted in accordance with the two heritage 
reports provided by the applicant noting inaccuracies in listing, 
compromised heritage fabric and overall context of the sites location 
near the train station and within the area of the CBD planning 
framework. 

8. On 18 January 2018, in accordance with the above resolution, Council Officers 

assessment and determination.  

9. Council was advised by the DPE on 24 January 2018 that the Proposal could 
not be accepted in its current form, as Council (as the relevant planning 
authority) has not prepared an appropriate document that meets the 
requirements under Section 55 of the EP&A Act, as the Planning Proposal 
explains the environmental impact on the subject site with an FSR of 10:1 and 
maximum building height of 102m, as opposed to the controls resolved by 
Council in the resolution of 11 December 2017. At the time of writing, this issue 
was being addressed through the preparation of an amended Gateway 
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Determination document which is expected to be forwarded to the Department 
of Planning at the same time that the Planning Proposal document is circulated 
to Council (expected to be on or about 1 February 2018). 

 
LEGAL ISSUES 
 
10. 

were identified by Council Officers that led to a legal opinion being sought from 

resolving to forward the Planning Proposal to the DPE without considering 
either a formal Officer assessme
Planning Proposal and supporting documents and studies, Council as the 
relevant planning authority had not met its obligations under Section 55 of the 
Environmental Planning & Assessment Act (EP&A Act). This advice was 
requested on 11 January 2018. 

11. Advice has since been received that Council, in not considering an assessment 
report that addressed the relevant State and Regional Planning Policies and 
Section 117 Ministerial Directions:  

a. would not be compliant with Section 55 of the EP&A Act, and could be 
open to a successful legal challenge that questioned the validity of the 
decision reached by Council at its meeting of 11 December 2017;  

b. could possibly have the Department reject the Proposal on the basis it 
was deficient. 

12. A copy of this advice has been circulated to Councillors under a separate 
cover. 

13. Further, as explained above, the DPE has since notified Council that the 
Planning Proposal is unable to be accepted for a Gateway Determination in its 
current form. 

14. 
which provides a response to relevant State and Regional Planning Policies 
and Section 117 Ministerial Directions, as well as associated documentation 
submitted in support of the Proposal (refer to Attachment 1 and 2). 

 
RESPONSE TO LEGAL ISSUES 
 
15. For the Planning Proposal to be accepted by the DPE for a Gateway 

Determination, Council needs to be able to demonstrate that it has given 
consideration to the matters listed in Section 55 of the EP&A Act, which means 
that Council needs to consider the attached Planning Proposal document, 
which includes (as listed in Section 55(2) of the Act): 

a. A statement of the objectives or intended outcomes of the proposed 
instrument, 

b. An explanation of the provisions that are to be included in the proposed 
instrument, 

c. The justification for those objectives, outcomes and provisions and the 
process for their implementation (including whether the proposed 
instrument will comply with relevant directions under section 117), 
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d. If maps are to be adopted by the proposed instrument, such as maps 
for proposed land use zones; heritage areas; flood prone land  a 
version of the maps containing sufficient detail to indicate the 
substantive effect of the proposed instrument, and 

e. Details of the community consultation that is to be undertaken before 
consideration is given to the making of the proposed instrument. 

16. The current assessment of Council Officers is that the Planning Proposal 
should not proceed until the additional analysis relating to the heritage 
significance of the Proposal discussed in the status update report is completed 
and the status or the heritage items is tested through that process (refer to 
Attachment 3). 

17. However, Council could consider the heritage argument put by the proponent in 
their application and supporting documentation when reaching its position on 
the progression of this Planning Proposal. Given that these were not formally 
provided to the Council in the previous report, the Council cannot currently 
demonstrate that it considered these issues when reaching its previous 
decision to forward the Proposal to DPE with the amended planning controls. 

18. The relevant documents provided by the applicant are included as attachments 
to this report to allow Council to consider them. The Planning Proposal 
document includes an assessment of the issues discussed in Section 55 of the 
EP&A Act. 

19. The Planning Proposal document attached is an updated version that includes 
 

20. Therefore, if Council wishes to progress the decision it made on 11 December 
2017, Council can rely on the assessment provided by the proponent as 
detailed in the attached document and proceed on that basis. 

21. Acknowledging that Council has previously made a decision on this matter, to 
proceed with the Planning Proposal, Council Officers note that if Council wishes 
to proceed as previously resolved, it could formally consider the attached 
documents and resolve to proceed with the Planning Proposal document 
attached (subject to relevant amendments).  

 
 
Joshua Coy 
Project Officer  Land Use Planning 
 
Robert Cologna 
A/Service Manager  Land Use Planning 
 
Sue Weatherley 
Director  Strategic Outcomes and Development 
 
Rebecca Grasso 
Director City Identity and Experience 
 

 
 

ATTACHMENTS: 
1   Attachment 1 - Amended Planning Proposal for land at 33-43 1 Page  
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Marion Street, Parramatta 
2   Attachment 2 - Supporting documents to Planning Proposal for land 

at 33-43 Marion Street, Parramatta 
325 
Pages 

 

3   Attachment 3 - Council Officer report of 11 December 2017 8 Pages  
  
 
REFERENCE MATERIAL 



Item 12.2 - Attachment 1 Attachment 1 - Amended Planning Proposal for land at 33-43 Marion Street, 
Parramatta 
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